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Re: Additional Responses in Advanced of Planning Commission Meeting to Initial Study/Mitigated 
Negative Declaration for the Restaurant Row Project, Project No. SP22-0004, Environmental 
Document No. ND23-011, dated August 2023

Dear Mr. Solar:

In anticipation of the upcoming Planning Commission Meeting on November 6, 2023, this letter is a follow-up to our 
earlier correspondence dated September 20, 2023 regarding the Initial Study/Mitigated Negative Declaration (the 
“Initial Study”) for the Restaurant Row Project (the “Proposed Project”) sponsored by Lennar Homes Inc. (the 
“Applicant”).  These comments are being submitted on behalf of my clients JAKK San Marcos, LLC, a California 
limited liability company, RK San Marcos, LLC, a California limited liability company, and Butler Properties, LLC, a 
California limited liability company, the owners of Fish House Vera Cruz (collectively referred to herein as “FHVC”).  
FHVC owns the real property located at 360 Via Vera Cruz, San Marcos, California, APN 219-200-40-00 (the “FHVC 
Property”), which is adjacent to the Proposed Project.  We had filed our initial comments on September 20, 2023.  
This more complete analysis was withheld at the time, but provided to the Applicant, so that it could be apprised of 
the additional concerns we had assembled and to provide room for hoped-for negotiation and accommodation with 
the Applicant, which has unfortunately not occurred.  Our analysis is therefore well-known to the Applicant.  We 
reserve the right to comment further.

Fish House Vera Cruz is a family-owned and family-run business that was founded in San Marcos in 1979.  FHVC 
opened their original restaurant in the Old California Restaurant Row building before moving to their current FHVC 
Property in 1989.  As a longstanding San Marcos institution, FHVC is in support of the City’s vision to create a vibrant, 
walkable development that honors the original legacy of Old California Restaurant Row, and a place for the community 
to come together.  

FHVC wishes to be supportive of a project that aligns with these goals; however, in FHVC’s judgment, there is 
evidence in the record that supports a fair argument that the Proposed Project may have significant impacts on the 
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environment, principally with respect to parking and transportation.  Therefore, FHVC must oppose the Proposed 
Project if the following issues are not resolved.

Executive Summary

 The Proposed Project will in multiple respects violate the terms of the “1990 Easement” between the Applicant 
and FHVC, which among other things forbids parking by the general public.  This matter was brought to the 
City’s attention in a series of earlier correspondence and is already part of the record.

 The Proposed Project will in multiple respects result in a substantial deficit in parking.  The Proposed Project 
will have 501 parking spaces.  477 parking spaces minimum are required for the Proposed Project’s uses, 
leaving 24 undesignated parking spaces for use by FHVC and the adjacent property owners under the 1990 
Easement, and other easement agreements.  However, FHVC is entitled to 36 parking spaces under the 
terms of the 1990 Easement.   The theater property requires 57 parking spaces to meet their requirement of 
782 parking spaces.  This results in a deficit of 69 parking spaces to FHVC and the theater property.  
Additionally, the theater property, 338 Via Vera Cruz, and the Wells Fargo property have reciprocal easement 
rights for an unspecified amount of parking on the Proposed Project site.  The Proposed Project cannot satisfy 
these obligations with just 24 parking spaces.

 The City miscalculated the amount of parking supply required for the park and restaurant uses.

 The VMT Impact Analysis is flawed.  The Proposed Project will result in a net increase in VMT and a detailed 
VMT Analysis is required.

 The VMT Impact Analysis should have analyzed the Proposed Project under the mixed-use impact threshold.

I.

THE PROPOSED PROJECT WILL VIOLATE THE APPLICANT’S EASEMENT WITH FHVC AND THE 
ADJACENT PROPERTY OWNERS

The Applicant and FHVC are parties to reciprocal easement agreements dictating that FHVC is entitled to 36 
undesignated parking spaces on the Proposed Project site, and the Applicant is entitled to 54 undesignated parking 
spaces on the FHVC Property.  However, as discussed in Section II, below, the Proposed Project requires 469 parking 
spaces and proposed to create just 501 parking spaces, leaving just 24 remaining parking spaces available to 
FHVC.  This results in a deficit of 12 parking spaces.  The deficit is even more pronounced when considering that 501 
parking spaces are not sufficient for the Proposed Project.  As discussed in Sections III-V, below, the parking supply 
10 spaces are not enough for the park and four pickleball courts (as discussed below, at minimum 36 parking spaces 
should be required), the restaurant uses (as discussed below, an additional 32 parking spaces should be required), 
and the theater property will require at least 57 parking spaces.  

Equally concerning is how the parking deficit will impact FHVC as a business and the FHVC Property.  The Proposed 
Project’s park, pickleball courts, and portions of the commercial uses are unfortunately sited in the northeast corner 
of the Proposed Project site, abutting the southern and southeastern boundary of the FHVC Property.  The Proposed 
Project site will not have any convenient parking spaces near that commercial use and spaces that border the park 
and pickleball courts on the northern boundary are likely to be over capacity. Thus, the visitors to the Proposed 
Project, and the general public who use the public amenities will unavoidably attempt to park on the FHVC Property, 
which is directly adjacent to the park, pickleball, and commercial uses.  The easement agreements dictate that the 
grant of easements shall not be for “use by the general public or for any public purpose whatsoever.” In addition 
to impacting FHVC’s parking supply, this will create an insurmountable and unfair parking enforcement problem.
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To the extent that the easement agreements permit the parties to make reasonable changes or to relocate the parking 
area, such changes cannot substantially impair the right of use by the dominant tenement.  Here, the reduction of the 
parking supply on the Proposed Project site to just 24 parking spaces, combined with the parking demands of the 
Proposed Project, and the parking supply demands of the adjacent property owners is sufficient to constitute a 
substantial impairment.  In addition, the parking available to FHVC will span the length of the Proposed Project.  It is 
unreasonable to require FHVC’s customers and patrons to walk across the entire Proposed Project site for parking.  

As a result of the preceding, the Proposed Project’s elimination of parking supply will result in a breach of the 1990 
Easement.  This breach has the potential to result in significant transportation impacts, among others, and should 
have been studied in further detail in the Initial Study because the users of the Proposed Project, and the customers 
of Fish House Vera Cruz, the theater property, and the adjacent properties will not have adequate parking.

II.

THE PROPOSED PROJECT WILL RESULT IN AN INADEQUATE SUPPLY OF PARKING SPACES

The Proposed Project consists of 202 residential dwelling units, 10,400 square feet (“SF”) of commercial uses, and 
1.1 acres of park uses, and proposes to provide 501 total parking spaces on site.  (This results in a net reduction of 
321 parking spaces.)  Of these 501 spaces, the City’s parking analysis determined that 409 parking spaces were 
required for residential uses, and 68 parking spaces were required for the commercial and park uses.  Assuming that 
the City’s determination that 501 parking spaces is correct (which we contend is not as discussed below) the Proposed 
Project would leave just 24 parking spaces to satisfy the Applicant’s parking obligations with adjacent owners.  

The Proposed Project’s parking supply requirements are summarized in Table A: Proposed Project Parking Supply 
Requirements, below. 

Table A: Proposed Project Parking Supply Requirements

Land Use Quantity Parking Supply Rate Required Parking 
Supply

Multi-Family (2 BR) 107 units 1.75 per unit 188

Multi-Family (3+ BR) 95 units 2 per unit 190

Guest Parking 202 units 0.15 per unit 31

Park Site 1.1 acres 9 per acre 10

Sit-Down Restaurant > 
2,000 SF

3,232 SF 7.5 spaces per 1,000 SF 24

Take-Out Restaurant < 
2,000 SF

4,063 SF 6.5 spaces per 1,000 SF 27

Retail 2,280 SF 3 spaces per 1,000 SF 7

Proposed Project Parking Supply Requirements 477

Proposed Project Parking Supply 501

Remaining Parking Supply for Adjacent Owners 24
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As shown in Table A, the Proposed Project leaves just 24 parking spaces for the Applicant to satisfy its parking 
obligations with FHVC and adjacent owners.  As summarized below in Table B: Applicant’s Parking Obligations to 
Adjacent Owners, the FHVC Property is entitled to 36 parking spaces, the “Edwards Property” is required to have 57 
parking spaces on the Proposed Project site, and other adjacent owners are entitled to an additional unspecified 
amount of parking spaces.  These obligations greatly exceed the 24 parking spaces remaining, and are summarized 
as follows.

Table B: Applicant’s Parking Obligations to Adjacent Owners

Description Required Parking 
Supply

Property: FHVC Property

Document: Easement Agreement dated July 21, 1989, recorded on January 30, 1990, 
as Document Number 1990-050972 (the “1990 Easement”).  

Description: The Applicant is required to provide 36 parking spaces to FHVC.  The 
1990 Easement satisfied FHVC’s site development requirements that were imposed 
by the City in 1989.

36

Property: 1180 W San Marcos Blvd, APN 210-200-52-00 (the “Edwards Property”)

Document: CUP-94-255 (“1994 CUP”)

Description: CUP-94-255 (the “1994 CUP”) requires the Edwards Property owner to 
have 782 parking spaces.  The OCRR Parking Analysis claims that “[t]here are more 
than 782 parking spaces available to the theatre without reliance on the Proposed 
Project site, so development of the Proposed Project will not cause the theater to have 
access to fewer than 782 parking spaces.” 

This claim does not appear to be accurate.  Currently, the Edwards Property has only 
725 parking spaces.  The 85 parking spaces located on the former Sears property (the 
“Sears Property”) is no longer available to the Applicant since the Sears leasehold 
interest has terminated, and a mixed use apartment/retail development will take its 
place.  Thus, the Edwards Property owner will require 57 parking spaces from the 
Proposed Project site.

57

Property: the Edwards Property; 338 Via Vera Cruz, APN 219-200-42-00 (“338 Via 
Vera Cruz Property”); 1000 W San Marcos, Blvd, APN 219-200-200-00 (the “Wells 
Fargo Property”)

Document: Declaration of Reciprocal Easement Agreements dated September 11, 
1996, recorded on November 7, 1996, as Document Number 1996-0564623 (“1999 
REA”)

Description: The Applicant is required to provide the Edwards Property, the 338 Via 
Vera Cruz Property, and the Wells Fargo Property shared parking rights on the 
Proposed Project site.  

Unspecified

 Minimum Parking Supply for Adjacent Owners 93
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Remaining Parking Supply for Adjacent Owners 24

Parking Supply Deficit (69)

As there are only 24 parking spaces remaining after allocating the requisite number of parking spaces to the Proposed 
Project, the Proposed Project will result in a substantial shortfall of parking supply.  Without adequate parking to serve 
existing uses of the Proposed Project, FHVC, and the adjacent property owners, vehicles in search of non-existent 
parking in the affected area could result in significant impacts to transportation and air quality, among others, and 
requires further analysis.

III.

THE PROPOSED PROJECT’S PARKING SUPPLY IS INADEQUATE TO ACCOMMODATE THE PARK USES.

The Proposed Project will consist of a 1.1 acre public park featuring four pickleball courts, an unspecified amount of 
bleacher seating, playground, bench seating and tables, pergola, passive lawn with amphitheater seating and hillside 
seating, restroom facilities, and an HOA-maintained public dog park separated into two areas for large breed dogs 
and small breed dogs.  As disclosed in Table 2 of the OCRR Parking Analysis (reproduced below), the City selected 
a parking supply rate of just 9 spaces per acre for a total of 10 parking spaces based upon “reasonable park usage”:  

Pickleball is the elephant in the room.  No separately calculated parking is provided for four pickleball courts, which 
appears to be unique among all installations for which information is publicly available. From a planning standpoint, 
the oversight is shocking.  Pickleball is widely regarded as America’s fastest growing sport—according to the San 
Diego Union-Tribune, roughly 8 million people play the sport regularly, and pickleball supporters predict that there will 
be 30 million people playing regularly by 2030. 1  (“This is not a fad: Pickleball invasion shows no signs of slowing for 
the San Diego tennis clubs embracing it”, San Diego Union-Tribune, July 2, 2023.)  Popularity is due to the social 
nature of the game (generally doubles), the fact that the court is smaller (thereby increasing social interaction among 
the four players), the game is easier to learn, easier to play, less physically taxing, allows people with a wide variety 
of skill levels to enjoy playing with each other, and can be played by families and by older people who can no longer 
handle the physical demands of sports like tennis.

The Applicant and the City should have thoroughly investigated the present and future parking supply requirements 
presented by pickleball, and as a separate use apart from the park use.  Instead, it consolidated the multiple uses 
and selected an arbitrary number based upon “reasonable park usage,” which appears to be a conclusory assumption 
unsupported by evidence in the record.  The unique demand of the pickleball courts is ignored. 

1 See Attachment 1, available at: https://www.sandiegouniontribune.com/news/politics/story/2023-07-02/pickleball-tennis-expansion-private-
racquet-clubs (“This is not a fad: Pickleball invasion shows no signs of slowing for the San Diego tennis clubs embracing it”, San Diego Union-
Tribune, July 2, 2023.)  

https://www.sandiegouniontribune.com/news/politics/story/2023-07-02/pickleball-tennis-expansion-private-racquet-clubs
https://www.sandiegouniontribune.com/news/politics/story/2023-07-02/pickleball-tennis-expansion-private-racquet-clubs
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The City can look to its own Municipal Code (“Code”) for guidance of parking supply requirements that are analogous 
to pickleball courts.  “Sport courts” are required to provide three (3) spaces per court and/or one (1) space per 200 
SF.  Similarly, for “outdoor commercial recreation,” the requirement is four (4) spaces per court and/or one (1) space 
per 200 SF.  Minimum dimensions for a pickleball court are 1,800 SF (e.g., 30’ x 60’), resulting in 7,200 SF for the 
Proposed Project’s four pickleball courts.  With respect to the bleacher use, the Code provides that where seating is 
provided by bleachers, such seats shall be calculated at the rate of one seat per eighteen inches.  (Code, Section 
20.340.040.E.2.)  The Initial Study does not disclose the size or number of bleachers so it is unknown how many 
seats will be available to the pickleball courts, but those players in waiting would likely have the effect of increasing 
parking supply demands.

Given the documented popularity of the sport, and the availability of the bleachers, the City should have applied the 
more rigorous standard of one (1) space per 200 SF, which would result in, at minimum, an additional 36 parking 
spaces for the pickleball land use, in addition to the remaining park uses.

The concerns arising from pickleball use do not end there.  The prevailing approach applied by other communities 
takes into account the decibel level from play, the effect of the noise upon proximate residences and businesses and 
light pollution from after-dark activities.  Setbacks to mitigate light and noise are taken into account.  None of this is 
addressed here and all of these are held to be environmental impacts. 2 3 4     

IV.

THE PROPOSED PROJECT’S REQUIRED PARKING SUPPLY IS INADEQUATE TO ACCOMMODATE THE 
RESTAURANT USES.

The Proposed Project will include 10,400 SF of commercial uses, comprised of restaurant and retail.  However, the 
City’s analysis uses a lower, net rentable square feet amount of just 9,575 square feet.  This understates the 
quantity of commercial square feet by 825 SF, and therefore results in a lower parking supply requirement.  
(Elsewhere in the Code, the applicable standard is “gross square feet” and not “net rentable square feet.”)  
Assuming that such 825 square feet is distributed among the commercial uses, the required parking supply should 
be increased accordingly.

The Proposed Project anticipates that “outdoor dining will be the forefront for activating the streetscape.”  (Specific 
Plan, p. 59.)  Thus, the individual restaurant tenants will be permitted to create up to 35% of the net rentable square 
footage of their spaces of outdoor dining, or over 35% with an additional permit.  The restaurant spaces are 
expected to total 7,295 SF, meaning that an additional 2,553 SF would be permitted by right.  Using the standard of 
6.5 spaces per 1,000 SF, an additional 17 parking spaces would be required for the outdoor dining uses alone.  

The City’s analysis of the “sit-down restaurant” applied a parking supply rate of 7.5 spaces per 1,000 SF based 
upon an independent study of the adjacent restaurant spaces.  This rate is less than the 8.5 spaces per 1,000 SF 
standard dictated by the Code.   The City’s “cherry-picking” lowered the required parking supply by three (3) 
parking spaces (and more spaces are likely required, given that the 3,232 SF quantity is the “net rentable square 
feet” and not “gross square feet”).

Finally, the City’s parking supply rates for the restaurant uses fails to account for employee parking.  For reference, 
in non-mixed use zones, the Code specifies that restaurants are required to supply three (3) employee parking 
spaces (for 1,000 to 4,000 SF) or two (2) employee parking spaces (for 1,000 SF or less).  (Table 20.340-1.)  It is 

2 See Attachment 2, available at: https://santa-rosa.granicus.com/MetaViewer.php?view_id=6&clip_id=705&meta_id=67707
3 See Attachment 3, available at: https://www.washoecounty.gov/csd/planning_and_development/applications/files-planning-
development/comm_dist_two/2020/Files/wadmin20-0010w.pdf;
4 See Attachment 4, available at: https://www.parkcity.org/departments/planning/code-amendments/pickleball

https://santa-rosa.granicus.com/MetaViewer.php?view_id=6&clip_id=705&meta_id=67707
https://www.washoecounty.gov/csd/planning_and_development/applications/files-planning-development/comm_dist_two/2020/Files/wadmin20-0010w.pdf
https://www.washoecounty.gov/csd/planning_and_development/applications/files-planning-development/comm_dist_two/2020/Files/wadmin20-0010w.pdf
https://www.parkcity.org/departments/planning/code-amendments/pickleball
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anticipated that there will be at least four separate restaurants.  (Specific Plan, p. 77.)  Thus, the required parking 
supply should have included an additional 12 parking spaces for their employees.

V.

THE PROJECT WILL ELIMINATE OFF-SITE PARKING

The Proposed Project will remove seven parking spaces from 1020-1050 W San Marcos Blvd, APN 219-200-46-00 
(“1020-50 W San Marcos Blvd”), a single parcel that is owned by the Applicant, and which holds the Buffalo Wild 
Wings and the Cocina del Charro restaurants.  1020-50 W San Marcos Blvd contains two buildings totaling 17,492 
SF, resulting in 149 required parking spaces under the City’s current 8.5 spaces per 1,000 SF standard.  
(Notwithstanding, it is believed that under the conditions of approval for 1020-50 W San Marcos Blvd, the City required 
the property to have 159 parking spaces.)  1020-50 W San Marcos Blvd contains 154 parking spaces, but the 
Proposed Project will eliminate 7 parking spaces, leaving it with just 147 parking spaces.  Thus, the City’s statement 
that “the Buffalo Wild Wings site will still meet the City’s parking requirements” is not accurate, the property will be 
short by two parking spaces (or short by 12 parking spaces, based on the original conditions of approval).  To the 
extent that the shortfall will be satisfied by the Proposed Project site (in which there is already a substantial deficit in 
parking), this will further exacerbate the limited parking supply in the affected area, and such shortfall could contribute 
to significant impacts to transportation and air quality, among others, and requires further analysis.  

VI.

THE PROPOSED PROJECT’S ADT AND VMT ANALYSIS IS NOT ACCURATE

Table 1 of the VMT Impact Analysis discloses trip rates (based on SANDAG estimates) for the Proposed Project and 
is reproduced below:

With respect to multi-family units, the SANDAG trip rate is 8 ADTs per dwelling unit where there are between 6-20 
dwelling units per acre.  The SANDAG trip rate drops down to 6 ADTs per dwelling unit where there are more than 
20 dwelling units per acre.  Here, the Proposed Project will have 202 dwelling units and the Proposed Project site 
contains 10.5 acres; thus, there are approximately 19.24 dwelling units per acre.  As such, the City should have 
applied a standard of 8 ADTs per dwelling unit standard, which would have resulted in 1,616 ADTs versus 1,212 
ADTs.

With respect to “Strip Commercial”, the City used the strip commercial standard, which is 40 ADTs per 1,000 square 
feet.  For restaurant uses, however, SANDAG’s ADTs for a “sit-down, high turnover” restaurant is 160 ADTs per 
square feet, and for a “fast food (without drive-through)” restaurant is 700 ADTs per square feet.  The Proposed 
Project’s commercial uses proposes 3,232 square feet of “sit down restaurant” uses and 4,063 square feet of “take-
out restaurant”, and just 2,280 square feet of retail.  Using SANDAG’s trip rates, the sit down restaurant would 
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generate 517 ADTs, the take-out restaurant would generate 2,844 ADTs, and the retail would generate 91 ADTs, for 
a grand total of 3,452 ADTs.  Even if the take-out restaurant were to be categorized as a “sit down, high turnover” 
restaurant, those uses would generate 650 ADTs, for a grand total of 1,258 ADTs for the commercial uses.

With respect to the 1.1 acre park, the SANDAG standard is 50 per acre for a “City Park” (developed with meeting 
rooms and sports facilities).  Notwithstanding, SANDAG provides more specific trip rate for tennis courts at 30 ADTs 
per court, or racquetball at 40 ADTs per court.  Given that the four pickleball courts will feature bleacher seating (which 
is uncommon in both tennis and racquetball), the City should have analyzed VMT impacts with an additional 160 
ADTs, which would have resulted in 215 ADTs for the City Park use.  The resulting ADT and VMT calculations are 
thus described as follows: 

Table C: Proposed Project Trip Generation

Land Use Units Trip Rate ADT Trip Length VMT
Multi-Family 
Units

202 dwelling 
units

8 per dwelling 
unit

1,616 6.39 10,326

Sit Down 
Restaurant

3,232 square 
feet

160 per 1,000 
square feet

517 5.39 2,786

Take Out 
Restaurant

2,280 square 
feet

700 per 1,000 
square feet

2,844 5.39 15,329

Retail 2,280 square 
feet

40 per 1,000 
square feet

91 5.39 490

City Park 1.1 acres 50 per acre 55 7.63 420
Pickleball 4 courts 40 per court 160 7.63 1,221

Project Total 5,123 30,572

In comparing Table 1 to Table C, it is clear that the City vastly underestimated the ADT and VMT that the Proposed 
Project would generate.  These errors should be amended and analyzed in a detailed VMT Analysis, as discussed 
below.

VII.

THE PROPOSED PROJECT’S VMT WILL EXCEED VMT UNDER EXISTING CONDITIONS AND THEREFORE 
REQUIRES A DETAILED VMT ANALYSIS.

Under CEQA, the City is required to analyze the Proposed Project’s impacts against a baseline of existing physical 
conditions (i.e., real conditions on the ground) in the affected area: 

An EIR must include a description of the physical environmental conditions 
in the vicinity of the project, as they exist at the time the notice of 
preparation is published, or if no notice of preparation is published, at the 
time environmental analysis is commenced, from both a local and regional 
perspective. This environmental setting will normally constitute the 
baseline physical conditions by which a lead agency determines whether 
an impact is significant.” (Cal.Code Regs., tit. 14, § 15125, subd. (a), italics 
added.) A long line of Court of Appeal decisions holds, in similar terms, 
that the impacts of a proposed project are ordinarily to be compared to the 
actual environmental conditions existing at the time of CEQA analysis, 
rather than to allowable conditions defined by a plan or regulatory 
framework. This line of authority includes cases where a plan or regulation 



City of San Marcos
October 27, 2023

12897104/1 9.

allowed for greater development or more intense activity than had so far 
actually occurred, as well as cases where actual development or activity 
had, by the time CEQA analysis was begun, already exceeded that 
allowed under the existing regulations. In each of these decisions, the 
appellate court concluded the baseline for CEQA analysis must be the 
“existing physical conditions in the affected area” (Environmental 
Planning Information Council v. County of El Dorado, supra, 131 
Cal.App.3d at p. 354, 182 Cal.Rptr. 317), that is, the “ ‘real conditions 
on the ground’ ” (Save Our Peninsula Committee v. Monterey County Bd. 
of Supervisors, supra, 87 Cal.App.4th at p. 121, 104 Cal.Rptr.2d 326; see 
City of Carmel–by–the–Sea v. Board of Supervisors, supra, 183 
Cal.App.3d at p. 246, 227 Cal.Rptr. 899), rather than the level of 
development or activity that could or should have been present 
according to a plan or regulation.  (Communities for a Better 
Environment v. South Coast Air Quality Management Dist. (2020) 48 
Cal.4th 310, at pp. 320-321, footnotes excluded, emphasis added).

The existing conditions standard applies notwithstanding the fact that a permit may allow maximum operating levels, 
which do not reflect existing conditions, as explained by Communities:  

An approach using hypothetical allowable conditions as the baseline 
results in “illusory” comparisons that “can only mislead the public as to the 
reality of the impacts and subvert full consideration of the actual 
environmental impacts,” a result at direct odds with CEQA's intent. 
(Environmental Planning Information Council v. County of El Dorado, 
supra, 131 Cal.App.3d at p. 358, 182 Cal.Rptr. 317.) The Districts use of 
the prior permits maximum operating levels as a baseline appears to 
have had that effect here, providing an illusory basis for a finding of 
no significant adverse effect despite an acknowledged increase in 
NOx emissions exceeding the Districts published significance 
threshold.  (Communities, 48 Cal.4th at p. 322, emphasis added.) 

The CEQA Guidelines implementing S.B. 743 adheres to the same rule in Communities: “Projects that decrease 
vehicle miles traveled in the project area compared to existing conditions should be presumed to have less than 
significant transportation impact.”  (CEQA Guidelines §15064.3(b)(1), emphasis added.)

Here, the Applicant’s traffic consultant performed actual driveway counts at the Proposed Project site on September 
16, 2021, which totaled 2,179 daily trips and 11,745 VMT.  Under Communities, this data reflects existing physical 
conditions, that is, the real conditions on the ground rather than illusory “allowable conditions.”  Because the Proposed 
Project would result in a net increase in 18,827 VMT, the Proposed Project requires a detailed VMT analysis under 
Section 2.1.3.2 of the TIAG.

VIII.

THE PROPOSED PROJECT’S VMT IMPACTS SHOULD BE ANALYZED UNDER “MIXED-USE PROJECT” 
IMPACT THRESHOLDS RATHER THAN “REDEVELOPMENT PROJECT” IMPACT THRESHOLDS.

The CEQA Guidelines implementing S.B. 743 states:

A lead agency has discretion to choose the most appropriate 
methodology to evaluate a project’s vehicle miles traveled, including 
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whether to express the change in absolute terms, per capita, per 
household or in any other measure. A lead agency may use models to 
estimate a project’s vehicle miles traveled, and may revise those estimates 
to reflect professional judgment based on substantial evidence. Any 
assumptions used to estimate vehicle miles traveled and any revisions to 
model outputs should be documented and explained in the environmental 
document prepared for the project. The standard of adequacy in Section 
15151 shall apply to the analysis described in this section.  (CEQA 
Guidelines §15064.3(b)(4), emphasis added.)

The TIAG further instructs that the City reserves the right to use its “professional engineering judgment” when 
reviewing applications, and in general, that the “City will make the final determination on a case-by-case basis on the 
appropriate metric(s) and threshold(s).”  (TIAG.)  The City’s discretion, however, is guided by CEQA’s demand that 
environmental analyses reflect a “good faith effort at full disclosure.”  (California Office of Planning and Research.)

Here, 86% of the Proposed Project site consists of nothing more than a parking lot and undeveloped land; the 
remaining 14% consists of “primarily vacant” commercial buildings (6 of the 10 restaurant spaces are unoccupied), 
which will be demolished.  In other words, the Proposed Project site is largely undeveloped or has already been 
vacated.  In light of the above, the City should have selected the applicable impact threshold that is most appropriate 
to evaluate the Proposed Project’s VMT, consistent with its obligations to conduct an environmental analysis that 
reflects a good faith effort at full disclosure.  Using the redevelopment impact threshold was error because, as 
instructed in Communities, a net VMT comparison of the three existing Old California Restaurant Row buildings to 
the Proposed Project is illusory—the restaurant spaces are now majority vacated.  Therefore, the City should have 
analyzed VMT under the mixed-use impact threshold, which would require each use in the project (i.e., residential, 
employment, or retail) to be analyzed under separate impact thresholds (as defined in the TIAG).  

IX.

FINAL COMMENTS

FHVC is pleased to submit the above comments, questions, and concerns for consideration by the City and in 
anticipation of thorough and complete responses in the responses to comments.  However, FHVC does not represent 
that the City’s responses will result in FHVC support for a finding that the Initial Study is adequate and in compliance 
with the California Environmental Quality Act.

If you have any questions regarding these comments, please contact Yin T. Ho at (415) 872-3232 or W. Stephen 
Wilson at (415) 872-3212.

Very truly yours,

Withers Bergman LLP,

Author Name
Yin T. Ho
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PICKLEBALL
Pickleball Courts in residential areas are a type of Private Recreation Facility that require a Conditional Use Permit. On April 28, 2022, the City Council

adopted amendments to the Land Management Code to address the unique noise produced as part of pickleball play.

The amendments for private outdoor pickleball courts on residential lots to require compliance with the Municipal Code of Park City Noise Ordinance,

including requiring a Conditional Use Permit, minimum setbacks from adjacent residential properties, Homeowner Association notification, limiting

hours of play, prohibiting outdoor lighting of residential courts, and requiring parking to be provided on-site.

Outdoor Pickleball Courts in residential areas:

Require a Conditional Use Permit

Public notice will be sent to property owners within 300 feet of the proposed site

The Planning Commission will conduct a public hearing

The Planning Commission may condition the approval to address site-specific impacts

Require a minimum 600-foot setback from lot lines of adjacent residential properties for pickleball courts with no noise mitigation

May have reduced setbacks that are no less than 150 feet from adjacent residential property lines when a property owner demonstrates the

outdoor pickleball court will comply with the noise ordinance

Property owners will be required to submit a site-specific noise study completed by a certified acoustical professional

Property owners must demonstrate that mitigating features, including noise-mitigating barriers, will be effective

Require Homeowner Association notification for properties that are part of a Homeowner Association registered with the City

Are limited to hours of play from 8 AM - 8 PM

The Planning Commission may establish more restrictive hours of operations upon findings that corroborate the appropriateness of

alternative times of use

Prohibit outdoor lighting of residential courts

Require guest parking to be provided on-site

Require additional landscaping for noise and visual mitigation measures

Once the amendments have been incorporated into the Land Management Code, please see Section 15-4-22 for more information. For questions or to

provide public input, please email planning@parkcity.org or call 435-615-5063.

https://legistarweb-production.s3.amazonaws.com/uploads/attachment/pdf/1348126/Exhibit_A_Draft_Ordinance_No._2022-08.pdf
http://planning@parkcity.org/

	PLANNING COMMISSION



